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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
FI LED

Pl aintiff-Respondent-Petitioner,

v MAY 25, 2010

David R Schanker
M chael Janes Carter, Oerk of Supreme Court

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

M1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of an
unpubl i shed court of appeals' decision® that reversed the
M | waukee County Circuit Court, Judge Patricia D. MMhon
presi ding, and remanded for further proceedings. On January 27,
2006, Mchael J. Carter (Carter) was convicted of one count of

first-degree sexual assault of a child wunder Ws. Stat.

! State v. Carter, No. 2008AP1185-CR, unpublished order
(Ws. C. App. Mar. 12, 2009).
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§ 948.02(1) (2005-06).2 Judge Mel Flanagan sentenced Carter to
27 years inprisonnent, conprised of 12 vyears in initial
confinenent and 15 years on extended supervision. On January
25, 2008, Carter filed a post-conviction notion for a new trial
on the grounds of I neffective assistance  of counsel .
Specifically, Carter argued that his trial counsel was
ineffective because he failed to introduce evidence that the
five-year-old victim was previously sexually assaulted, which
woul d have provided an alternative explanation for her detailed
sexual know edge. On April 17, 2008, Judge McMahon conducted a
Machner hearing® and denied the notion. Carter appeal ed, and the
court of appeals remanded the matter to the circuit court for
further proceedings. The State petitioned this court for
review, and we accepted. W now reverse the decision of the
court of appeals.

12 The issue before us is whether the court of appeals

properly renmanded the case to the circuit court for further

2 Wsconsin Stat. § 948.02(1)(2005-06) provides in relevant

part: "Woever has sexual contact or sexual intercourse with a
person who has not attained the age of 13 years is guilty of one
of the following: . . . (b) If the sexual contact or sexual

intercourse did not result in great bodily harmto the person, a
Class B felony."

3 "Under State v. Machner, 92 Ws. 2d 797, 285 N.W2d 905
(C. App. 1979), a hearing nmay be held when a crimnal
defendant's trial counsel is challenged for allegedly providing
ineffective assistance. At the hearing, trial counsel testifies
as to his or her reasoning on challenged action or inaction."
State v. Thiel, 2003 W 111, 92 n.3, 264 Ws. 2d 571, 665 N.W2d
305.
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proceedings on Carter's <claim that his trial counsel was
i neffective.

13 We conclude that the <court of appeals inproperly
remanded the case to the circuit court for further proceedings.
Carter's ineffective assistance of counsel claimfails under the

two-part inquiry of Strickland v. Washington, 466 U S. 668, 687

(1984). First, his trial ~counsel's performance was not
deficient. Hi s counsel's strategic decision not to introduce
evidence that the child victimwas previously sexually assaul ted
was objectively reasonable considering all the circunstances.
Second, even assuming that his counsel's perfornmance was
deficient, the deficiency did not prejudice Carter's defense.
Evi dence that the child victimwas previously sexually assaulted
woul d have been inadm ssible under Wsconsin's rape shield |aw,
Ws. Stat. § 972.11(2) (2007-08),% and the narrow five-part test
articulated in State v. Pulizzano, 155 Ws. 2d 633, 656-57, 456

N.W2d 325 (1990). Accordingly, this court reverses the court
of appeals' decision and upholds the judgnent of the circuit
court denying Carter's post-conviction notion for a newtrial.
| . FACTS
14 On August 25, 2005, Carter was charged with one count
of first-degree sexual assault of a child. The State alleged
that on or between March 1, 2005, and July 31, 2005, Carter

forced five-year-old Cassandra L. (Cassandra) to perform oral

“ Al subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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sex on him The assault occurred while Carter was living with
Cassandra and her nother, Denise. About two weeks after Denise
and Cassandra noved to another residence, Cassandra inforned
Denise that Carter "touched her down in her private area and
wanted her to lick his private area." Denise took Cassandra to
urgent care, and they eventually spoke to police.

15 Cassandra spoke with city of M Iwaukee police officer
Lucretia Thomas (O ficer Thonas). According to Cassandra, one
ni ght while her nother was sleeping, she was watching tel evision
wth Carter when he asked her to "conme by him" Carter
unbuttoned his shorts and pulled them down a short distance.
Cassandra described seeing "a thing sticking out like nmy kitty."
To denonstrate for Oficer Thomas, she placed her stuffed pink
cat at her vaginal area and angled it wupward. Cassandra al so
descri bed seeing hair the sane color as her nother's (brunette).
According to Oficer Thomas, Cassandra indicated "that she knew
what [Carter] wanted her to do" because Cassandra said that she
"closed her nouth tight" when he told her to cone by him
Carter then pried open Cassandra's nouth and pushed her head
down onto his "private part,"” using his hand to push her head up
and down. \Wien he stopped, Cassandra described w ping her nouth
and seeing "white stuff hanging from her hand.™ Cassandr a
stated that after she washed her hands in the bathroom she
passed Carter in the hallway, and he pretended to zip his nouth
and turn a key.

16 At trial, before any wtness was called, Carter's
trial counsel, Stephen Sargent (Sargent), infornmed the circuit

4
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court that he wuld not be presenting any evidence that
Cassandra may have been previously sexually assaulted by a third
party. As a "strategic decision," he opted not to present the
evi dence because he thought (1) the prosecutor would object; (2)
the evidence was not relevant; and (3) the evidence would build
the jury's synpathy for Cassandra.

17 The jury convicted Carter of one count of first-degree
sexual assault of a child. After he was sentenced, Carter
retai ned new counsel and filed a post-conviction notion for a
new trial, claimng that Sargent provided ineffective assistance
of counsel . Carter argued that Sargent was ineffective because
he failed to introduce evidence that Cassandra was previously
sexual ly assaulted, which would have provided an alternative
expl anation for her detail ed sexual know edge.

18 At t he Machner heari ng, Carter testified that
Cassandra was previously sexually assaulted by her cousin, and
it was from that assault that Cassandra derived her detailed
sexual know edge. Carter learned of the alleged sexual assault
in the sumrer of 2004 while he, Denise, and Cassandra were at
Carter's grandnother's house. According to Carter, he was in
t he bathroom when Cassandra stood outside the door and asked
Carter if he "wanted her to neke juice." Carter cane out of the
bat hroom and told Cassandra that they did not have any juice, to
whi ch Cassandra replied that she "can help [Carter] nmake juice"
and pointed towards his crotch. When asked what she neant,
Cassandra said, "Like [her cousin]." Carter gathered from
Cassandra's explanation that "her and [her cousin] were upstairs

5
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in her bedroom and she basically pulled on his penis to get him
to ejacul ate. ™

19 Carter then testified that on the sanme day, he relayed
the incident to Denise. He testified that when questioned by
Deni se, Cassandra described playing upstairs with her cousin
when he pulled his pants dow and told her to pull "on his
thing." Carter testified that Cassandra then told Denise that

"sone stuff cane out," and the col or was white.

10 According to Carter's testinony at the hearing,
sonetinme |ater Denise told him specifically that a social worker
and sheriff cane over to the house and spoke to Cassandra al one.®

11 Carter alleged that Cassandra referenced the previous
sexual assault in a videotaped interview with city of MIwaukee
police officer Christine Koch taken on August 26, 2005, shortly
after Carter was charged with sexually assaulting Cassandra.® In

his post-conviction notion, Carter summarized the relevant

portion of the videotape as foll ows:

In this interview, after telling of events
involving M. Carter, Oficer Koch asked Cassandra if
she had seen anyone else's private part. (This starts
at about 10:14 a.m on the clock superinposed on the
video.) Cassandra related that she saw [her cousin's]

®> However, as the circuit court pointed out, Carter's post-
conviction notion made no nention of the alleged previous sexual
assault ever being reported to the police.

® This videotape was not presented at trial, and neither
Carter nor the State introduced the videotape at the post-
conviction hearing. Accordingly, the videotaped interview did
not appear in the record before this court, and we nust rely on
the parties' interpretations of the interview
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private part. [Her cousin] . . . is older than
Cassandra and is |ike a grown-up. Thi s happened when
Cassandra was four years old. This happened in a big
pl ace where they went upstairs. [ Her cousin] was
"making juice." H's pants were down.

The State, however, nmmintained that Cassandra mde no such

r ef erence:

VWat we have is a statement by a girl in a
vi deotape that says she saw her cousin's penis and
that is all we have in that videotape.

She doesn't talk about anything else. She
doesn't describe it. She doesn't say anything. Al
she says she sees her cousin's penis. She doesn't

even know whether he's a boy or an adult.

Then there is sone incident of playing and sone
making of drinks and things like that; but there is
nothing that says that she touched him that he
touched her, that there was anything that was sexual
in nature.

12 In either <case, Carter's trial counsel, Sargent,
viewed the videotaped interview and opted not to present
evidence at trial of the alleged previous sexual assault. At
the Machner hearing, Sargent recalled that Carter nentioned to
him that another person may have "nolested" Cassandra, but
Carter was not any nore specific. After hearing the
information, Sargent arranged for an investigator to contact
Cassandra through Denise, but Denise declined to speak to the

i nvesti gator.
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13 According to Sargent,’ presenting evidence of the
previ ous sexual assault wuld have been an unw se defense

strategy:

[A]s far as who may have sexually assaulted this girl,
or when, or where, | did have ny investigator attenpt
to contact the nother of the child. That was not
going anywhere, and | nmade the strategic nove we
shoul d challenge the nother's credibility through the
child rather than other defenses.

14 Instead of directly attacking Cassandra, Sargent opted
instead to challenge her <credibility through Denise, by
denonstrating that there was a breakdown in Denise and Carter's
relationship, and Denise pressured Cassandra into making the
al | egations against Carter. In Sargent's view, the videotaped
interview depicted a "very synpathetic child,”" and he did "not
wish to build up synpathy for the Jury towards this child and
then have to challenge this child s credibility and the nother's
credibility within the sane trial."

15 In deciding not to present evidence of the previous
sexual assault, Sargent conceded that he never researched
whet her the evidence would have been adm ssi bl e. Speci fically,

Sargent did not review State v. Pulizzano, a decision by this

court t hat created a narrow exception to the general
inadm ssibility of a victims sexual history. See 155 Ws. 2d
633. Pursuant to Pulizzano, evidence of a prior sexual assault

against a child victimis admssible if the defendant satisfies

"By the tinme of the Machner hearing on April 17, 2008,
Sargent had been enployed for 18 years as a staff attorney in
the State Public Defender's O fice, MIwaukee Trial Division.
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right to present the evidence outweighs the State's interest

excluding it. I1d. at 656-57. Concerning his famliarity with

Pul i zzano, Sargent provided the follow ng testinony at the post-

convi ction hearing:

Q

[Attorney Wasielewski, on behalf of Carter]: Now
when you consi dered whether or not to bring up this
prior sexual assault of Cassandra, what was your
understanding as to whether it was legally
adm ssi bl e?

[Attorney Sargent]: | would have to say | did not
| ook too far whether it was adm ssible. It was ny
understanding at some point it may or nmay not have
been.

Did you ever review a case called State .
Pul i zzano?

No, | did not.

O any subsequent case that quotes the Pulizzano
test?

Prior to trial, no, | did not.

Did you do any research that led you to any
conclusion as to the admssibility of the prior
I nci dent ?

| did not go into researching of that issue.

So you nade a strategic decision not to go after it
wi t hout pursuing the question whether you could
pursue the adm ssion of the prior incident; is that
a fair statenent?

No. To be accurate to say | did not believe that
issue to be a strong one as strategic—as a trial
defense strategy that |—that as far as who nay

have sexually assaulted this girl, or when, or
where, | did have ny investigator attenpt to
contact the nother of the child. That was not
goi ng anywhere, and | nmade the strategic nobve we

9
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should challenge the nother's credibility through
the child rather than ot her defenses.

116 At the close of the Machner hearing, the circuit court
denied Carter's notion for a new trial, concluding that Carter
did not receive ineffective assistance of counsel. First, the
circuit court determined that Sargent's decision not to present
evi dence of the previous sexual assault was a reasonable one
The circuit court declined to criticize Sargent for opting not
to present evidence that he deened irrelevant to his defense
strategy and that would have conjured up synpathy for the child
victim Second, Carter failed to establish that his defense was

prejudi ced by Sargent's decision not to present evidence of the

previ ous sexual assault. According to the circuit court, the
adm ssibility of the evidence presented a "very uphill battle"
under Pulizzano. The circuit court also found that Carter's

testinmony was not credible, especially concerning his statenent
that the alleged previous sexual assault had been reported to
t he poli ce.

17 The court of appeals remanded the case to the circuit
court for further proceedings. The court of appeals concl uded
that Sargent's performance was deficient given his failure to
i nvestigate whether the previous sexual assault had occurred and
his unfamliarity with Pulizzano. However, the court of appeals
stated that until further investigation was conpleted, neither
the court of appeals nor the circuit court could determ ne
whet her Carter was prej udi ced by Sargent's defi ci ent

per f or mance. Accordingly, the court of appeals did not grant

10
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Carter a new trial and instead remanded the case to the circuit
court for further proceedings.?®

118 On review, we conclude that Carter did not receive
i neffective assistance of counsel. W therefore reverse the
decision of the court of appeals and uphold the judgnent of the
circuit court denying Carter's post-conviction notion for a new
trial.

1. STANDARD OF REVI EW
119 A claim of ineffective assistance of counsel is a

m xed question of fact and |aw State v. Thiel, 2003 W 111,

121, 264 Ws. 2d 571, 665 N.W2d 305; State v. FErickson, 227

Ws. 2d 758, 768, 596 N.W2d 749 (1999). We will uphold the
circuit court's findings of fact wunless they are clearly
erroneous. Thiel, 264 Ws 2d 571, {21. "Findings of fact
include '"the circunstances of the case and the counsel's conduct

and strategy.'" 1d. (quoting State v. Knight, 168 Ws. 2d 509,

514 n.2, 484 N.W2d 540 (1992)). Moreover, this court will not

8 The State argues for the first time in its reply brief
that since the court of appeals did not grant Carter's request
for a new trial and instead remanded for further proceedings,
Carter cannot request this court to grant him a new trial
because he failed to file a petition for cross-review. See Ws.
Stat. 8§ 809.62(3m(a) ("A party who seeks to reverse, vacate, or
nodi fy an adverse decision of the court of appeals shall file a
petition for <cross-review wthin the period for filing a
petition for review with the suprene court, or 30 days after the
filing of a petition for review by another party, whichever is
later."); W s. St at. 8 809.62(1g)(b) (defining "adverse
decision” to include the court of appeals' failure to grant the

full relief sought). Because of our decision to reverse the
court of appeals, it is wunnecessary for us to address this
i ssue.

11
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exclude the circuit court's articulated assessnents  of
credibility and deneanor, unless they are clearly erroneous.
Thi el , 264 Ws. 2d 571, 123. However , the ultimate
determ nation of whether counsel's assistance was ineffective is
a question of |law, which we review de novo. |d., {21.
[11. ANALYSI S

20 Both the United States Constitution and the Wsconsin
Constitution guarantee crimnal defendants the right to counsel.
U.S. Const. anend. VI; Ws. Const. art. |, § 7.° The United

States Suprene Court has recognized that "'the right to counse

® The Sixth Anendnent of the U.S. Constitution provides:

In all crimnal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
inmpartial jury of the State and district wherein the
crime shall have been commtted, which district shall
have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to
be confronted with the w tnesses against him to have
conpul sory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his
def ense.

Simlarly, the Wsconsin Constitution, Article 1, Section 7
guar ant ees:

In all crimnal prosecutions the accused shal
enjoy the right to be heard by hinself and counsel; to
demand the nature and cause of the accusation against
him to neet the wtnesses face to face; to have
conpul sory process to conpel the attendance of
wtnesses in his behalf; and in prosecutions by
indictnment, or information, to a speedy public trial
by an inpartial jury of the county or district wherein
the offense shall have been commtted; which county or
district shall have been previously ascertained by
I aw.

12
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is the right to the effective assistance of counsel.""

Strickland, 466 U S. at 686 (quoting MMann v. Richardson, 397

U.S. 759, 771 n.14 (1970)).1%°

21 Whether a convicted defendant received ineffective

assi stance of counsel is a two-part inquiry. Strickland, 466
US at 687. First, the defendant nust prove that counsel's
performance was deficient. | d. Second, if counsel's

performance was deficient, the defendant nust prove that the
deficiency prejudiced the defense. | d. In order for Carter to
succeed on his claim of ineffective assistance of counsel, he

nmust satisfy both prongs of the Strickland test. See id. This

court concludes that he has satisfied neither.
A. Deficient Performance

22 To denonstrate deficient performance, the defendant

must show that his counsel's representation "fell below an
objective standard of reasonableness” <considering all the
circunstances. 1d. at 688. In evaluating the reasonabl eness of

counsel's performance, this court nmust be "highly deferential."
Id. at 689. W nust nake "every effort . . . to elimnate the
di storting effects of hi ndsi ght , to reconstruct t he
circunstances of counsel's challenged conduct, and to evaluate
the conduct from counsel's perspective at the tinme." Id.

Counsel enjoys a "strong presunption” that his conduct "falls

0 "The standard for deternmining whether counsel's
assistance is effective under the Wsconsin Constitution is
identical to that under the federal Constitution."” Thiel, 264
Ws. 2d 571, 118 n.7.

13
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within the w de range of reasonable professional assistance.”
Id. Indeed, counsel's perfornmance need not be perfect, nor even
very good, to be constitutionally adequate. Thiel, 264 Ws. 2d
571, Y19 (citing State v. WIliquette, 180 Ws. 2d 589, 605, 510

N. W2d 708 (1993)).

123 Strategic decisions nmade after less than conplete
investigation of |aw and facts may still be adjudged reasonable.
Strickland, 466 U S. at 690-91. "[C ounsel has a duty to nmke

reasonabl e investigations or to nake a reasonable decision that

makes particular investigations unnecessary." Id. at 691
(enphasi s added). In evaluating counsel's decision not to
i nvestigate, this court nmust assess t he decision's
reasonabl eness in light of "all the circunstances,"” "applying a
heavy measure of deference to counsel's judgnents.” |1d.

124 We conclude that Sargent's performance was not
deficient because his strategic decision not to present evidence
of the previous sexual assault was objectively reasonable
considering all the circunstances. At trial, Sargent inforned
the circuit court that he had nade the strategic decision not to

present evidence that Cassandra may have been previously

1 9n his brief, Carter appears to argue that the deficiency
of Sargent's performance is not at issue because the State, in
its brief, ™"acknow edge[d], though not wholeheartedly, that
: "perhaps Sargent's decision not to pursue the [alleged
previ ous sexual assault] matter further was not reasonable.'"
We decline to dispose of the deficient performance prong on that
basis. As discussed supra Part |1, the determ nation of whether
counsel perfornmed deficiently is a question of law that this
court reviews independently. Thiel, 264 Ws. 2d 571, f21.

14
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sexual ly assaulted by a third party. He gave three reasons for
his decision: (1) "[he] thought the DA would likely object”; (2)
"[he did not] see it as relevant”; and (3) "[he thought he
woul d] —f anything, build up synpathy for this young girl."
Like the circuit court, we decline to criticize Sargent for
opting not to present evidence that he deened irrelevant to his
defense strategy and that would have conjured up the jury's
synpat hy for Cassandra.

125 At the Machner hearing, Sargent clearly articul ated
the defense strategy he chose: instead of directly attacking
Cassandra, he opted instead to challenge her credibility through
Deni se, by denonstrating that there was a breakdown in Denise
and Carter's relationship, and Denise used Cassandra as a tool
in that breakup. Sargent's chosen defense strategy was reveal ed
at trial through his opening argunent; his cross-exam nation of
Deni se and Cassandra; his direct-examnation of Carter; and the
State's closing argunent.

26 In his opening argunent, Sargent represented to the
jury that Denise and Carter had an angry relationship, for which

Deni se and Cassandra harbored hostility towards Carter:

Look at the case. Look at all the wtnesses.
Look at their testinony. Look at the—the nature of
this gqirl, relationship wth her nother, their

relationship wwith M. Carter.

Now, | think one fallacy in life is that we think
that we have to show that kids are manipulative or
t hey think that—you know, they create grand schenes.

It's not one of those cases.

15
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Question of whether or not the atnosphere of this
child that was living at—was such that there was a
great deal of hostility towards M chael Carter.

There w il be. There will be sonme things you
hear about the relationship of Mchael Carter and her
not her that were bad.

There wll be some things you hear about M chael
Carter that are not good to hear, that he was invol ved
in sone very bad argunents with his girlfriend. There
was arguments over noney. There was argunments over
drugs. Ckay.

That is not very good to talk about, that's not
very positive, but that's the facts that this child
was |iving in.

There will be testinony about the hostility that
this girl saw .

In the end |I'm gonna ask you to return a not
guilty verdict, 'cuz the evidence will show that there
really is—there, really, is no clear evidence that
M chael Carter did anything inproper towards this

girl.

He was a man, he was in a relationship, an adult
relationship with a woman, the woman had a child, the—

The adult relationship was a volatile one
possibly at tines, it was [an] angry relationship, it
was not a good rel ationship.

127 Denise and Carter's broken relationship was further
reveal ed through Sargent's cross-exam nation of Deni se:

Q

. Towards the spring, into the early sunmer of
2005, you and M. Carter began to have argunents,
correct?
A Yes, sir.

Q Sone  of these argunents were—+n  t he—when
Cassandra was hone?

16
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A Yes.

Q Sone of these argunents were very | oud?

A Oh, yes.

Q About noney?

A:  Yes.

Q About drug use?

A Yes.

Q Mchael Carter's drug use?

A Yes.

Q They were about a—M chael Carter and a breakup of
a relationship, correct?

A:  Pardon?

Q Your relationship with Mchael Carter was breaking
up, correct?

A:  Yes.

Q There's a lot of aninobsity in that, correct?

A: Correct.

Q And your daughter had to see a |ot of that.

A Right.

128 During Sargent's cross-exam nation  of Cassandr a,
Cassandra testified that the arguments between her nother and
Carter caused Cassandra to "want[] to get away from' Carter:

Q And they argued sonetines in front of you.

A Yes.

Q And that nmade you very sad, didn't it?

17
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A Mmn hmm

Q And you wanted to get away from that house, didn't
you? And you wanted to get away from M ke, didn't
you?

A Yes.
129 Sargent's di rect-exam nation  of Carter confirnmed

Deni se and Carter's broken rel ationshi p:

Q@ Now, and in March till August 2005, woul d—towards
the latter part, would you say that you and her
not her were havi ng—

Break-up issues, | call it.

You were having di sagreenents, right?

A Yes.

Q You were arguing about noney?

A Quite a bit.

Q And brought up by her nother, that you were arguing
about her drug use?

A Yes. Along wth al cohol abuse.

Q Ckay. And you and her nother were—hRaving sone
pretty |oud argunents—

A Yes—

Q —+n front—

A —we were—

Q —eof the child.
During that time—were your—Was your alcohol and
drug use affecting the rel ationship?

A Yes. Qite a bit.

Q Was that causing a strain on your relationship?

A Yes.

18
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130 Finally, Sargent's chosen defense strategy was made

clear when it was attacked by the State in its closing argunent:

And the last thing I want to talk to you about
is, again, [Cassandra's] testinony.

If there was a reason to get M. Carter in
trouble that was contrived between the nother and this
little girl, would it not have been sinpler?

Wuld it have not just been, he hit ne. He hit
me in ny face. Sonmething a little girl would
r emenber .

But a sexual assault, and a sexual assault wth
this much detail and graphic detail?

Ask vyourself, would a six year old be able to
carry that off? She's six. Not a sophisticated liar.

31 Sargent determ ned that evidence of a previous sexual
assault against Cassandra was irrelevant to his defense strategy
of challenging Cassandra's credibility through Denise by
denonstrating that there was a breakdown in Denise and Carter's
rel ationship, and Denise used Cassandra as a tool in that
br eakup. That determ nation was a reasonable one. Whet her
Cassandra was previously sexually assaulted by a third party
would not have necessarily assisted the trier of fact in
assessing whether Denise's broken relationship wth Carter
caused her to pressure Cassandra into naking allegations against
Carter. If Denise pressured Cassandra into naking up the
all egations, the jury could have believed that Denise was the
source of Cassandra's sexual know edge, regardless of the

al | eged previous sexual assault.

19



No. 2008AP1185-CR

132 In addition, it was reasonable for Sargent to concl ude
that if he presented evidence of the previous sexual assault,
the jury would have questioned his chosen defense theory. The
jury could have found it even less likely that Denise would put
her daughter through a |ie about sexual assault allegations,
given the fact that Cassandra was already a victim It was a
reasonable trial strategy to not risk causing greater synpathy
for Cassandra by introducing her as a victim of sexual assault
and then directly attacking her credibility. On bal ance, when
evidence of the previous sexual assault is weighed with the
strategy enployed, and there is already an alternative source of
sexual know edge, that being Cassandra's nother, the fact that
Cassandra was previously sexually assaulted mlitates against
t he defense. Furthernore, the jury could have concluded that
this child was vulnerable to sexual assault by Carter because
she was previously a victim In the end, the jury had to decide
who it believed: the child or Carter. Wether the child was a
previous victim of sexual assault would not have necessarily
assisted the jury in answering that question. '

133 Even nore reasonable, however, was Sargent's concern

that presenting evidence of the previous sexual assault would

21n this case, we conclude that evidence of the alleged
previ ous sexual assault would have been inadm ssible. See supra
Part I11.B. Such evidence, offered as proof of a child victinis
"alternative source of sexual know edge,” is not admssible
wi t hout safeguards. See State v. Pulizzano, 155 Ws. 2d 633,
656-57, 456 N.W2d 325 (1990). W do not accept the proposition
that children who are victins of sexual assault should be
automatically subject to greater attack than adult victins.
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have built up the jury's synpathy for Cassandra. The jury woul d
have been faced with the unfortunate prospect that five-year-old
Cassandra had been sexually assaulted not once, but tw ce, and
both tinmes by nmen close to her (her cousin and her nother's
live-in boyfriend). Moreover, by attenpting to denonstrate that
Cassandra gai ned her detail ed sexual know edge, not from Carter,
but from a previous sexual assault by her cousin, Sargent would
necessarily have been asking the jury to discredit the testinony
of a five-year-old victim of sexual assault. It was certainly
reasonable that Sargent was nore confident asking the jury to
discredit the nother, Denise, instead of directly attacking the
child victim

134 Finally, Carter wurges us to adopt the court of
appeal s' conclusion that Sargent's performance was deficient
because he "ma[d]l]e a strategic determnation wthout full
know edge of the circunstances of the alleged prior assault and

its potential admssibility." State v. Carter, No. 2008AP1185-

CR, unpublished order (Ws. C. App. Mar. 12, 2009). W decline
the invitation to override the circuit court's determ nation
regarding the facts, the credibility of the wtnesses, and the
"very uphill battle" regarding the admssibility of the alleged
prior assault wunder Pulizzano. Under the facts of this case,

counsel's failure to further investigate is not deficient as a

matter of |aw Strategic decisions mnade after less than
conplete investigation of law and facts nmay still be adjudged
reasonabl e. Strickland, 466 U.S. at 690-91. "[ Cl ounsel has a

duty to nmke reasonable investigations or to nake a reasonable
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deci sion that makes particular investigations unnecessary." Id.
at 691 (enphasis added). It is our responsibility to determ ne
whet her Sargent's decision that further investigation was
unnecessary was a reasonable one in light of "all the

ci rcunstances,"” bearing in mnd that his judgnment is entitled to

"a heavy neasure of deference.”" See id. at 691. W concl ude
that Sargent reasonably decided that further investigation of
the alleged prior sexual assault and its admssibility was
unnecessary. However, to be clear, we do caution that the
better practice is for <counsel to always research and be
famliar with pertinent legal authority. I n anot her case, the
failure to do so may constitute deficient performance. Under
“all the circunstances" of this case, id., however, we conclude
that Sargent's decision not to investigate was reasonabl e.

135 After being inforned by Carter that another person may

have sexually assaulted Cassandra'® and after viewing the

13 There is a discrepancy in the record as to whether Carter
was any nore specific in describing to Sargent the alleged
previ ous sexual assault.

Sargent testified that at sonme point before trial (he could
not recall when), Carter nentioned to him "that sone other
possi ble person” wmy have previously "nolested" Cassandra.
However, according to Sargent, Carter never told him about an
incident in which Cassandra pointed to Carter's crotch and
offered to help him "make juice" and furthernore that Carter
never even nentioned Cassandra's cousin:

Q [Attorney Wabitsch, on behalf of the State]: So the
only thing you knew of any prior incidents that
m ght have been sexual in nature was when M.
Carter told you that he believes there was an
i ncident that happened not in MIwaukee and she was
nol ested by anot her person?
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vi deotaped interview in which Cassandra told the police that she
had seen her cousin's penis, Sargent followed up on the
information by arranging for an investigator to contact
Cassandra through Denise. Denise, however, would not permt the
investigator to speak with Cassandra and never spoke to the
i nvestigator herself. Because his investigator's efforts were
fruitless and because, in his opinion, the videotaped interview

depicted a "very synpathetic <child,"” Sargent decided that

A [Attorney Sargent]: That woul d be accurate.
Q But he didn't tell you what he neant by nol esting?

A: He did not have nore specific information to ny
know edge.

Carter, on the other hand, nmintained that he explained to
Sargent the specifics about the tinme in the bathroom when
Cassandra asked Carter if he "wanted her to nmake juice." Carter
testified that when he was at the House of Corrections, he told
Sargent's assistant, and he was "al nbst positive that [he] told
Steve Sargent, too," that he thinks Cassandra acquired her
sexual knowl edge from an incident with her cousin. He then
testified that he explained to Sargent specifically "everything
that Cassie told [hin], that there was sone type of—sonething
happened between her and her cousin earlier.” According to
Carter, he consistently took the position wth Sargent that
evidence of the previous incident between Cassandra and her
cousin should be introduced at trial.

The circuit court guesti oned Carter's credibility,
specifically his testinony surrounding the alleged previous
sexual assault and whether it had been reported to the police.
This court must wuphold the <circuit court's assessnent of

Carter's credibility, as it is not clearly erroneous. See
Thiel, 264 Ws. 2d 571, ¢923. As a practical matter, we cannot
expect Carter's trial counsel to engage in a full investigation

of the alleged previous sexual assault when, according to
Sargent, Carter hinself offered no specifics on the prior
i ncident between Cassandra and her cousin until he challenged
his counsel's effectiveness.
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further investigation of the alleged previous sexual assault was
unnecessary. I nstead, he opted to pursue what he considered a
w ser defense strategy: attacking Denise's credibility. At that
point, it was not necessary for Sargent to research whether
evidence of the alleged previous sexual assault was adm ssible.
In light of all the circunstances, we cannot conclude that
Sargent made an unreasonabl e deci sion when he determned that it
was unnecessary to further investigate the alleged previous
sexual assault and its adm ssibility.

136 Qur conclusion that Sargent's performance was not
deficient is enough to defeat Carter's ineffective assistance of

counsel claim See Strickland, 466 U S. at 700 ("Failure to

make the required showing of either deficient performance or
sufficient prejudice defeats the ineffectiveness <claim")
Nevert hel ess, we continue our analysis into the second prong of
the two-part inquiry and conclude that irrespective of whether
Sargent's performance was deficient, Carter's ineffectiveness
claim still fails because the deficiency did not prejudice
Carter's defense.
B. Prejudice

137 To warrant setting aside the defendant's conviction,
the defendant nust denonstrate that his counsel's deficient
performance was prejudicial to his defense. Id. at 691-93
(recogni zing that "[t]he purpose of the Sixth Amrendnent
guarantee of counsel is to ensure that a defendant has the
assi stance necessary to justify reliance on the outconme of the
proceeding," and therefore, the defendant nust affirmatively
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prove that his counsel's deficient performance actually had an
adverse effect on the judgnent). It is not sufficient for the
defendant to show that his counsel's errors "had sone
concei vable effect on the outcone of the proceeding.” Id. at
693. Rat her, the defendant nust show that "there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different."
Id. at 694.

138 Even assuni ng t hat Sargent's per f or mance was
deficient, we conclude that the deficiency did not prejudice
Carter's defense because evidence of the previous sexual assault
woul d have been inadm ssible. Thus, regardless of whether
Sargent attenpted to present evidence of the previous sexual
assault, the result of the proceeding would have been the sane.

1. Ceneral Inadmssibility under Wsconsin's Rape Shield Law

39 Wsconsin's rape shield law, Ws. Stat. § 972.11(2),*

generally prohibits a defendant |ike Carter from introducing

4 Wsconsin Stat. § 972.11(2) provides in relevant part:

(a) In this subsection, "sexual conduct” neans any
conduct or behavior relating to sexual activities of
the conplaining witness, including but not limted to
prior experience of sexual intercourse or sexual
contact, use of contraceptives, living arrangenent and
life-style.

(b) If the defendant is accused of a crine under s.
940. 225, 948.02, 948.025, 948.05, 948.051, 948. 06,
948. 085, or 948.095, or wunder s. 940.302(2), if the
court finds that the crine was sexually notivated, as
defined in s. 980.01(5), any evidence concerning the
conplaining witness's prior sexual conduct or opinions
of the witness's prior sexual conduct and reputation
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evi dence concerning the alleged victims prior sexual conduct.
Qur legislature enacted the rape shield law "to counteract
outdated beliefs that a conplainant's sexual past could shed
light on the truthfulness of the sexual assault allegations.”

State v. Dunlap, 2002 W 19, 9119, 250 Ws. 2d 466, 640 N W2d

112 (citing Mchael R B. v. State, 175 Ws. 2d 713, 727, 499

N.W2d 641 (1993)). The law "protect[s] wvictinms of sexual
assault from thenselves becomng the focus of scrutiny during

trial,” Mchael RB., 175 Ws. 2d at 727, as it is generally

recogni zed that evidence of the victimis prior sexual conduct is
"‘irrelevant or, if relevant, substantially outweighed by its

prejudicial effect,'"™ State v. Dodson, 219 Ws. 2d 65, 70, 580

N.W2d 181 (1998) (quoting Pulizzano, 155 Ws. 2d at 644).

140 Evidence that Cassandra may have had previous sexua

contact with her cousin clearly falls wunder the rape shield

as to prior sexual conduct shall not be admtted into
evidence during the course of the hearing or trial
nor shall any reference to such conduct be nade in the
presence of the jury, except the follow ng, subject to
s. 971.31(11):

1. Evi dence of the conplaining wtness's past
conduct with the defendant.

2. Evi dence of specific instances of sexual
conduct showing the source or origin of senen,
pregnancy or disease, for wuse in determning the
degree of sexual assault or the extent of injury
suf f er ed.

3. Evi dence of prior untruthful allegations of
sexual assault made by the conpl ai ni ng witness.
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law s definition of "sexual conduct . " See Ws. St at.
8§ 972.11(2)(a). Accordingly, unless Carter can denonstrate that
such evidence is statutorily or judicially excepted from the

rape shield law, the evidence is inadm ssible.

2. Inadmssibility even under State v. Pulizzano's exception to
t he Rape Shield Law

41 In Pulizzano, this court held that while Wsconsin's
rape shield law is constitutional on its face, as applied it nay
unconstitutionally infringe wupon a defendant's rights to
confrontation and conpul sory process. 155 Ws. 2d at 647-48.
"‘In the circunmstances of a particular case evidence of a

conplainant's prior sexual conduct my be so relevant and

probative that the defendant's right to present it is
constitutionally protected.'" Dodson, 219 Ws. 2d at 71
(quoting Pulizzano, 155 Ws. 2d at 647). In particular, this

court has recognized that when the conplainant is a child, the
possibility of the child having a previous sexual experience may
be relevant to the defendant's case because it could provide an
alternative source for the child s detailed sexual know edge.

Dunl ap, 250 Ws. 2d 466, 119 (citing Mchael RB., 175 Ws. 2d

at 728).

42 Accordingly, in Pulizzano, we articulated a narrow

test that the defendant nust satisfy in order to present

9t is evident from Carter's brief that he does not take
issue with the fact that evidence that Cassandra may have been
previously sexually assaulted by her cousin does not fall under
any of the three statutory exceptions to the rape shield |aw
See Ws. Stat. 8§ 972.11(2)(b)(1)—£3).
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otherwi se excluded evidence of a child conplainant's prior
sexual conduct for the limted purpose of proving an alternative

source for sexual know edge":

[Plrior to trial the defendant nust make an offer of
proof showing: (1) that the prior acts clearly
occurred; (2) that the acts closely resenbled those of
the present case; (3) that the prior act is clearly
relevant to a nmaterial issue; (4) that the evidence is
necessary to the defendant's case; and (5) that the
probative value of the evidence outweighs its
prejudicial effect. If the defendant nmakes that
showi ng, the circuit court nust then determ ne whether
the State's interests in excluding the evidence are so
conpel l'i ng t hat t hey nonet hel ess over comne t he
defendant's right to present it.

Pul i zzano, 155 Ws. 2d at 656-57.

143 Despite our acknow edgenent that the rape shield |aw
"takes on a slightly different role when the conplainant is a
child,” Dunlap, 250 Ws. 2d 466, 9119, this court cautions that
the Pulizzano exception to the rape shield law is intentionally
narrow and nust be applied accordingly. Even when the
conplainant is a child, evidence of his or her previous sexua
experience can still be "extremely prejudicial” and can
“inmproperly focus attention on the conplainant's character and
past actions, rather than on the circunstances of the alleged
assault." Id. That the conplainant happens to be a child,
rather than an adult, does not alter the intention behind the
rape shield law. "to protect victinms of sexual assault from

t hensel ves becom ng the focus of scrutiny during trial,”™ M chael

R B., 175 Ws. 2d at 727.
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44 1n this case, we conclude that Carter's offer of proof
fails the first and second prongs of the Pulizzano test, and
therefore, evidence of the alleged previous sexual assault
agai nst Cassandra is not adm ssible as an exception to the rape
shield | aw.

a. Did the prior sexual assault "clearly occur"?

145 Carter's offer of proof fails the first prong of the
Pulizzano test because the alleged previous sexual assault
agai nst Cassandra did not "clearly occur[]." See 155 Ws. 2d at
656. To denonstrate that the previous assault “"clearly
occurred,"” Carter's offer of proof "'should state an evidentiary
hypot hesis wunderpinned by a sufficient statenent of facts to
warrant the conclusion or inference that the trier of fact is

urged to adopt.'" Id. at 652 (quoting MIlenkovic v. State, 86

Ws. 2d 272, 284, 272 NW2d 320 (C. App. 1978)). The facts as
presented do not warrant the conclusion that Cassandra was
clearly sexually assaulted by her cousin. As for evidence of
the sexual assault, we have only Carter's testinony and a
vi deotaped interview with Cassandra in which she told Oficer
Koch that she had seen her cousin's penis. Neither Carter's
testimony nor the videotaped interview sufficiently denonstrates
that the previous sexual assault "clearly occurred.”

46 Carter testified that Cassandra pointed to his crotch
and offered to "help [him nmake juice," explaining to him that
she "made juice”" with her cousin by pulling on his penis and
getting him to ejaculate. Carter offered no corroborating
testinmony from Cassandra, Deni se, or Cassandra's cousin.
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Furthernore, while he testified that a social worker and sheriff
canme over to the house and talked to Cassandra about the
incident, Carter introduced no docunentation to support his
assertion that the incident had ever been reported to the
pol i ce. The circuit court adjudged Carter not credible, and we
uphold that finding because it is not clearly erroneous. See
Thiel, 264 Ws. 2d 571, 9123. Gven Carter's lack of
credibility, this court cannot conclude from his testinony that
t he previous sexual assault "clearly occurred.™

47 In a videotaped interview taken after Carter was
charged, Cassandra told Oficer Koch that she had seen her
cousin's penis. The parties agree on little else. At one point
in the interview, Cassandra apparently referenced the nmaking of
dri nks. According to Carter, she was referring to "making
juice" wth her cousin while his pants were down. The State, on
the other hand, mintains that Cassandra's statenent about
making drinks was nerely a reference to playing. The State
contends that Cassandra's blank statenent about seeing her
cousin's penis was void of any sexual description: "there is
not hing that says that she touched him that he touched her,
that there was anything that was sexual in nature." Because the
vi deotaped interview did not appear in the record before this
court, we are left to rely on the parties' conpeti ng
i nterpretations. As it was relayed to us, the videotaped
interview is too insufficient to support the conclusion that the

previ ous sexual assault "clearly occurred.”

30



No. 2008AP1185-CR

148 Qur conclusion that Carter's offer of proof fails the
first prong of the Pulizzano test is enough to dispose of
Carter's argunent that evidence of the previous sexual assault

is excepted from the rape shield |aw See, e.g., Dunlap, 250

Ws. 2d 466, 9129 (recognizing that this court need not go
further in applying the Pulizzano test after one of the five
prongs is not satisfied). Neverthel ess, we nobve on to discuss
the second prong and further conclude that Carter's offer of
proof fails to denonstrate that the previous sexual assault

"closely resenble[s]" that of the present case. See Pulizzano

155 Ws. 2d at 656.
b. Did the prior act "closely resenble" this act?

149 In order to satisfy the second prong of the Pulizzano
test, the defendant's offer of proof nust show that the prior
act "closely resenbled" the act that the defendant is accused of
comm tting. Id. This court has refused to broadly interpret
"closely resenbled.” Dunl ap, 250 Ws. 2d 466, {23. W have
recogni zed that evidence of prior sexual touching does not
sufficiently resenbl e a pr esent al I egation of sexua

i ntercourse. Dodson, 219 Ws. 2d at 79.16

1 Wsconsin Stat. § 948.01(6) defines "sexual intercourse"
as

vul var penetration as well as cunnilingus, fellatio or
anal i ntercourse between persons or any ot her
i ntrusion, however slight, of any part of a person's
body or of any object into the genital or anal opening
either by the defendant or wupon the defendant's
instruction. The em ssion of senmen is not required.
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150 In Dodson, in analyzing whether a prior act "closely
resenbled" the act alleged in the wunderlying case, see
Pul i zzano, 155 Ws. 2d at 656, this court made the distinction
between (a) a prior act of sexual touching and a present
al l egation of sexual intercourse, and (b) a prior act of sexua
intercourse and a present allegation of sexual touching.
Dodson, 219 Ws. 2d at 79. "Al t hough evidence of prior sexua
touchi ng does not sufficiently 'resenble sexual intercourse,' it

does not automatically follow that evidence of prior sexual

i ntercourse does not resenble or involve sexual touching."” 1d.
| ndeed, "it is inpossible to conceive" of a prior act of sexua
intercourse that does not involve sexual cont act . | d.

Accordingly, in Dodson, this court concluded that the defendant
satisfied the second prong of the Pulizzano test because the
previous act of sexual intercourse conm ssioned against the
victim necessarily involved, and hence "closely resenbled,” the
sexual contact that the defendant was accused of. |d. at 78-79.

51 In Mchael R B., we analyzed the converse scenario.

175 Ws. 2d at 736. The defendant, who was accused of having
sexual intercourse with the child victim made an offer of proof
that the victim and her brother were previously seen touching
each other's "private parts" while sitting together in a tire
swing. 1d. This court concluded that the defendant failed the

second prong of the Pulizzano test, stating that it was "an

Carter was charged with forcing Cassandra to perform oral sex on
hi m Oral sex constitutes "sexual intercourse” as defined by
§ 948.01(6).
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i nsupportable leap of reasoning to conclude that two or three
m nutes of undefined sexual touching while sitting in a tire
swng so closely resenbles sexual intercourse as to satisfy the
Pulizzano test." |d.

52 Here, Carter's offer of proof nust fail the second
prong of the Pulizzano test because the previous sexual assault
agai nst Cassandra does not "closely resenble[]"” the act of

sexual intercourse that Carter was charged with. See Pulizzano,

155 Ws. 2d at 656. Carter was charged with forcing Cassandra
to performoral sex on him an act of "sexual intercourse." See
Ws. Stat. 8§ 948.01(6). Carter's offer of proof consists of
testinony that Cassandra had previous sexual contact with her
cousin, specifically that Cassandra "pulled on [her cousin's]
penis to get himto ejaculate."! As this court has made clear,
a previous act of sexual contact does not sufficiently resenble
an act of sexual intercourse for purposes of satisfying the
second prong of the Pulizzano test. Dodson, 219 Ws. 2d at 79.

Simlar to our analysis in Mchael RB., it would require "an

i nsupportable [ eap of reasoning” to conclude that the uncertain
sexual touching that took place between Cassandra and her cousin

"closely resenbles" the act of oral sex that Carter was charged

" 1n his brief, Carter concedes that the previous sexual
assault did not involve oral sex: "The State correctly asserts
that M. Carter did not and does not claim the assault by [her
cousin] involved oral sex." It is therefore irrelevant that,
according to Carter, Cassandra's statenent to Oficer Thonas
(that she "closed her nmouth tight" when she saw Carter's penis)
i ndi cated that Cassandra had sone prior know edge of oral sex.

33



No. 2008AP1185-CR

Wt h. See Mchael RB., 175 Ws. 2d at 736. "[We refuse to

interpret the second prong of Pulizzano so broadly." Dunl ap,
250 Ws. 2d 466, 123.

153 Because we conclude that Carter's offer of proof fails
the first and second prongs of the Pulizzano test, we hold that
evidence of the alleged previous sexual assault agai nst
Cassandra is not excepted from the rape shield law and is
therefore inadm ssible. Accordingly, Carter has failed to
denonstrate that his defense was prejudiced by his trial
counsel's decision not to present the evidence. Regar dl ess of
whet her Sargent attenpted to present evidence of the previous
sexual assault, the result of the proceeding would have been the
sarne.

| V. CONCLUSI ON

154 To sunmmarize, we conclude that the court of appeals
inproperly remanded the case to the circuit court for further
pr oceedi ngs. Carter's ineffective assistance of counsel claim

fails under the two-part inquiry of Strickland v. Washington.

First, his trial counsel's performance was not deficient. H s
counsel's strategic decision not to introduce evidence that the
child victim was previously sexually assaulted was objectively
reasonable considering all the circunstances. Second, even
assunmng that his counsel's performance was deficient, the
deficiency did not prejudice Carter's defense. Evi dence that
the child victim was previously sexually assaulted would have
been inadm ssible under Wsconsin's rape shield law, Ws. Stat.

8§ 972.11(2), and the narrow five-part test articulated in State
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v. Pulizzano. Accordingly, this court reverses the court of

appeal s' decision and upholds the judgnent of the circuit court
denying Carter's post-conviction notion for a newtrial.
By the Court.-The decision of the court of appeals is

rever sed.
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155 ANN WALSH BRADLEY, J. (concurring). | agree wth
the majority that Carter did not receive ineffective assistance
of counsel and is therefore not entitled to a new trial. | also
agree with the mpjority that the evidence Carter presented at
t he post-conviction hearing was insufficient to denonstrate that
he was prejudiced by his attorney's failure to seek the
adm ssion of evidence of a prior assault.

156 | wite separately, however, because the mmpjority goes
further. It unnecessarily places its inprimatur on the
attorney's "strategic decision,” which was apparently nade in
ignorance of the law and l|eft unaddressed a question that was
fundamental to the defense in this case. Because the court
should not needlessly ratify this attorney's questionable
decision, | respectfully concur.

I

57 In State v. Pulizzano,! the «court recognized an

exception to the rape shield statute, Ws. Stat. 8§ 972.11(2)(b).
It concluded that a defendant may have a constitutional right to
present evidence of a prior sexual assault to denonstrate an
alternative source of the child s detailed sexual know edge.
Based on Sargent's testinony at the post-conviction hearing, the
court of appeals determned that he "was unfamliar with the
Pul i zzano exception to the rape shield statute.” State v.

Carter, No. 2008AP1185-CR, unpublished order at 4 (Ws. C. App.

! State v. Pulizzano, 155 Ws. 2d 633, 456 N W2d 325
(1990).
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March 12, 2009). At the hearing, Sargent acknow edged that he

did not "ever review a case called State v. Pulizzano."?

158 The nmjority recognizes that it need not determ ne
whet her Sargent's performance was deficient, because "even
assuming that [it] was deficient, the deficiency did not
prejudice Carter's defense.” Majority op., 13. The mjority
could have and should have decided this case based solely on a
determ nation of no prejudice. I nst ead, the nmgjority
unnecessarily gives Sargent's performance a stanp of approval.
Despite his apparent admtted ignorance of the relevant |aw and
the failure of his purported strategy to address a question
fundamental to the defense, the majority determnes that the
"strategic decision . . . was objectively reasonable considering

all the circunmstances." |Id.

2 The followi ng exchange took place between Carter's post-
convi ction counsel and Sargent:

Q Dd you ever review a case called State .
Pul i zzano?
A: No, | did not.

Q O any subsequent case that quotes the Pulizzano
test?

A Prior to trial, no, | did not.

Q Dd you do any research that led you to any
conclusion as to the admssibility of the prior
i nci dent ?

A: | did not go into researching of that issue.
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A

159 Why does the mjority needlessly ratify a "strategic
deci sion" when Sargent apparently made the decision wthout
knowi ng the [|aw? The nmpjority sets the bar too |low when it
rel egates knowl edge of the law to nerely a "better practice.”
It cautions "that the better practice is for counsel to always
research and be famliar wth pertinent legal authority." Id.
134.

60 Ignorance of the relevant law is often considered
deficient performance. Even the State appears to acknow edge
deficient performance here. After scant briefing on deficiency,
the State concludes: "[P]erhaps Sargent's decision not to pursue
the matter further was not reasonable[.]?

61 In State v. Felton, we thoroughly considered how

defense counsel's ignorance of a possible defense strategy
should be evaluated in an ineffective assistance claim 110
Ws. 2d 485, 329 N.W2d 161 (1983). We concluded that w thout
knowl edge of the applicable law, it 1is inpossible for an
attorney to "make a reasoned decision consistent wth the
standard of perfornmance expected of a prudent |awer,"” and that
the court should not "ratify a lawer's decision nerely by
| abeling it . . . 'a matter . . . of trial strategy.'" Id. at

505- 06, 502.

3 At oral argument, counsel for the State asserted that
Sargent's strategy was reasonabl e. The court asked: "If he
doesn't know what the facts are and he has not really carefully
| ooked at Pulizzano, then how can he nmake a reasonable
strategy?" The State's attorney responded, "I think | agree
with that statenent, that he can't."
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62 In that case, Rita Felton was routinely battered by
her husband and shot him on a day when his physical abuse was
especially acute. Id. at 489-92. Felton was charged wth
second degree nurder. Id. at 488. Prior to trial, defense
counsel quickly zeroed in on a theory of self-defense and
therefore failed to further explore the statutes and di scover an
alternative defense. ld. at 505. Because counsel was i gnorant

of the heat-of -passion defense, "he never was in a position even

to consider whether, in light of the facts, heat of passion was
an appropriate defense." I|d.

163 Post-convi cti on, the circuit court deferred to
counsel's "strategic <choice": "[T]lhere nmay have been sone

shortcomngs in the matters handled during the trial, but very
often that is a matter of trial strategy. . . . [T]he defenses
[Felton's attorney] put forth were a matter of choice and of
trial strategy, and not grounds for a newtrial." 1d. at 498.
164 On review, we acknowl edged that "this court is loath
to interfere with a lawer's exercise of professional judgnent
by a hindsight evaluation.™ Id. at 507. Nevert hel ess, we

clarified that "strategic or tactical decisions nust be based

upon rationality founded on the facts and the law. " 1d. at 502.
"W wll in fact second-guess a Jlawer if the initial
guess . . . is the exercise of professional authority based upon
caprice rather than upon judgnent." [d. at 503.

165 We wunaninously concluded that "[t]he failure to be
informed of this defense in the circunstances of this case

constitutes a glaring deficiency in trial counsel's know edge of

4
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the |aw' and was deficient performance.* 1d. at 505. We refused
to "ratify a |lawer's decision nerely by labeling it, as did the
trial court, 'a matter of choice and of trial strategy.'" 1d.
at 502.

166 Here, Sargent acknow edges that he did not nake a
| egal determ nation about whether evidence of the prior assault
woul d have been adm ssible. See majority op., 115. Because of
his apparent ignorance of Pulizzano, it appears inpossible for

him to "weigh alternatives and to nmake a reasoned decision”

consistent wth professional standards. See Felton, 110
Ws. 2d at 505-06. I nstead, the decision was nmade in a |egal
vacuum | cannot join the majority in putting a stanp of

approval on a decision apparently nmade in ignorance of the
applicabl e | aw.
B

167 There is an additional reason that the court should
not put its inprimatur on Sargent's questionable strategic
deci si on. Sargent's purported strategy |left wunaddressed a
fundamental question: was Cassandra telling the truth about the
source of her detail ed sexual know edge?

168 At the post-conviction hearing, Sargent explained that
he wanted to avoid challenging the credibility of a synpathetic

five-year-old girl. Instead, he asserted, he planned to attack

“ See also State v. Thiel, 2003 W 111, 9140, 264
Ws. 2d 571, 665 N.W2d 305 ("[D]efense counsel cannot claimto
have decided strategically to forgo interviewwng a particular
witness if counsel has not read the police report relating to
that w tness, because that would not be an inforned decision.").

5
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her nother's <credibility and denonstrate that the nother
pressured Cassandra into nmaking false allegations. Majority
op., T14. The majority concludes that this strategy was

r easonabl e:

[Bl]y attenpting to denonstrate that Cassandra gained
her detailed sexual know edge, not from Carter, but
from a previous sexual assault by her cousin, Sargent
woul d necessarily have been asking the jury to
discredit the testinmony of a five-year-old victim of

sexual assault. It is certainly reasonable that
Sargent was nore confident asking the jury to
discredit the nother, Denise, instead of directly
attacking the child victim

Id., 33.

169 Although it mght have been worthwhile to challenge
the nother's credibility, it was essential to the defense that
Sargent challenge the child' s credibility as well. Even if the
not her had originally fabricated the story, it was the child who
was repeating as true the nother's allegations. In his opening
argunment, Sargent argued to the jury that "there[] really[] is
no clear evidence that Mchael Carter did anything inproper
towards this girl." Yet, there was such evidence—€assandra's
own testinony.”®

170 If the jury fully credited this testinony, then the
all egations were true and Carter was guilty. Thus, it was
essential to the defense that Sargent challenge Cassandra's

credibility. Unl ess Sargent was able to underm ne her version

® Cassandra testified that she and Carter were sitting on
the couch, that her nouth was on his private part, and that
Carter was pushing on her head saying "[k]eep on going down."
She testified that afterwards, she went to the bathroom to wash
up because she "had sone white stuff" on her hand.

6
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of events, the jury would be forced to conclude that Carter did
in fact do something "inproper towards this girl."

71 In fact, contrary to the "strategy" he described at
the post-conviction hearing, Sargent did make attenpts to
di scredit Cassandra. Utimately, she testified that she
"want[ed] to get away from that house” and from Carter.
Certainly, the jury mght infer that Cassandra had a notivation
totell a story that would keep Carter away.

172 Yet, Sargent's  "strategy" | eft unaddressed one
fundanmental questi on. How was a girl of that age able to
recount a sexual incident with many sexual details had she not
been assaulted by Carter?® In Pulizzano, we explained that in
t he absence of evidence of an alternative source for a child's
detailed sexual knowl edge, the jury would likely nake the
"l ogical and weighty inference” that the alleged assault had
occurred. 155 Ws. 2d at 652.

173 The mpjority's lengthy reiteration of portions of the
testimony and argunment is notable only for what it does not

denonstrate. The record does not denonstrate that Sargent fully

6 In <closing argunents, the prosecutor repeat edly

enphasi zed Cassandra's detailed sexual knowl edge as proof of
Carter's qguilt. She asked the jury to consider Cassandra's
"opportunity for observing and knowing the nmatters testified

to. . . . And the reason | say that is, the proof is really in
the puddi ng. The proof is in what this little girl
said. . . . [She testified she] could see the dark hair of M.
Carter's groin. . . . Now, she doesn't know why that's
i mportant. She doesn't know that nmen have hair there, but she
observed that . . . . And that is sonething that a six-year-old
is not gonna know. " The prosecutor repeated this thene when

di scussing Cassandra's know edge of erections, ejaculation, and
oral sex.
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followed through with his "strategy" of denonstrating that the
not her pressured Cassandra into making untruthful allegations.
Further, Sargent never argued that the nother provided Cassandra
with the necessary adult information to tell a convincing story.’
In light of these shortcomings, it is surprising that the
majority concludes that Sargent's purported strategy was
"reasonabl e under the circunstances."”
|1

174 Here, the mpjority's willingness to ratify Sargent's
guestionable trial strategy, which was apparently nmade in
i gnorance of the applicable law, is troublesonme. Were there is
i gnorance of the law, you cannot excuse a |awer's perfornmance
by labeling it trial strategy.

175 The majority, however, ultimately concludes that

"irrespective of whether Sargent's performance was deficient,

Carter's i neffectiveness claim still fails because the
deficiency did not prejudice Carter's defense.” Majority op.,
136. | agree.

176 The law is clear that Carter is not entitled to a new
trial unless he denonstrates that (1) his counsel's performance
was deficient and (2) the deficiency prejudiced his defense. It

is well settled that the court need not decide whether an

" As the mmjority reports, there was evidence that Carter
and Denise had a "broken relationship." See mpjority op., 1126-
29. Yet Sargent never explained to the jury how the hostility
in the household could be relevant in evaluating the |ikelihood
of Carter's quilt. As the majority acknow edges, the only
di rect suggestion that Denise could be the ultimate source of
the allegations cane from the prosecutor, rather than defense
counsel. See id., {30.
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attorney's performance was deficient if the court has already
determined that there was no prejudice. ld., 921 (citing

Strickland v. Washi ngton, 466 U. S. 668, 687 (1984)).

77 To denonstrate prejudice, Carter has the burden to
"show that there is a reasonable probability that, but for
counsel's wunprofessional errors, the result of the proceeding

woul d have been different."” Strickland, 466 U.S. at 694. I n

this case, that nmeans that Carter had to show a reasonable
probability that the evidence would have been admtted and woul d
have been persuasive to the jury.8

178 1 agree with the majority that the evidence Carter
presented at the post-conviction hearing was insufficient to
satisfy the Pulizzano test. See majority op., 9Y39-53. W thout
showi ng a reasonable probability that the evidence of an all eged
prior assault would have been admtted at trial, Carter has not
denonstrated that he was prejudiced by Sargent's apparent

i gnorance of the [|aw. Therefore, he is not entitled to a new

trial.

179 Generally, an appellate court should decide cases on
the narrowest possible grounds. State . Bl al ock, 150
Ws. 2d 688, 703, 442 N.W2d 514 (Ct. App. 1989). | am at a

loss to wunderstand why the nmajority feels conpelled to go

8 As we explained in Felton, "[t]here are, of course, a
mul titude of cases in which a lawer's failure to inform hinself
of a particular defense could in no way be prejudicial[.]" 110
Ws. 2d at 507. “If the failure could have had no adverse
effect on the defendant, the representation would not have been
any nore effective had that failure not occurred.” State v.

Fencl, 109 Ws. 2d 224, 241, 325 N.W2d 703 (1982) (Heffernan
J., concurring).
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further here. I cannot understand why it unnecessarily
concludes that Sargent nmade a "reasonable strategic decision,”
even though this decision was apparently made in ignorance of
the law and Ileft wunaddressed a question fundanmental to the
defense in this case. Accordingly, | respectfully concur.

80 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence.

10
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